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RdartRicboutsraredwithneyour February 6 letter tohmarndagkedne to
respadtoirt Yauaskwhetrer tte
(de"fud) contirnues tobe anultienployer plan—bothingereral adparticularly
withrespect toPBEC premiumpaynernits—owthaet trere isaonly aeenploer
required tonmake contribubors totreFud Yaurote thretasscaodenploer
paricipatess inthe Fundardmakes contributionrs theretq but is Not requiredtodo
s0bya relevant collective bargginingagrearent!

! TreMulienploer FrsanPlanfnachats At oF 1980 (MPAR), PL. 36334 AAStat 128
(1989)), araobdsectian40(8)(3 affRIAtodHfire" multienployarplari ssaplan



Inaurview anmultienployer planretairs its statLs as suchevenifte runer
ofenployers required tocontribute totte plancearessss toasirgleenployer. This
isevickntnotonly framte laguece of e statute ardits inplementirng
regulatias butalso frandifferencas indssignbetneenttrenulienployerand
singleenplo/er statutory sdenes

Tumingfirsttote languege OF FRISA we note that tere is noprovsianin
MPPAA thettallons foradarce inplanstatus fronnmultienploer to
singleenployer; eitter before orafteraplanterinates’ Tothecontrary, thetext
of MPPAAard Its inplerenting regulatiaos contanplate thetucer Titde IV OFERISA a
multienployerplanwill retainits mnultenployer statis udl tre lastenploer
incursacanplete witthdranal. Thisthane parvacks trenultaenployer rules anplan
termination witihdranal liability, fiduaary respasibility ardguararteedbarefits

Foreanple uckersecian4A anultienployer planterminationdoess not
occour uttil theearlier of “trecsssaionoftteddlicaiaono f all employers
toaontribute ucker tie plat orpessage of a plananechentwhidhprovices for

A tovnndnnaetanaeaeploeris recuiredtocaotribue

B vhHdhisnaintaredpuraattoaeornaecdlectivebarcanirngagaara s

© whidhsatisfies Suchaotter recuirarantsas theSaoretary ofLabar nayprescribeby
reg lation exaptthat, ingphyingthisparagrgdh—
® aplandhall e aasickredanmultienploerplananadafterits
tEmirationdate iftteplavasanutiaploerplanucbr thisparagradh
Tartreplanyear precedirgaudntemiratian ad

(D) Taranyplanyeennhidhiecpnibefarettrecate of treerectnatoftte
MultienploerFersanPlanfmachentsAct 98] treterminultienploer
plari nearsaplandesaribedinssctia i) of ke Intermal Rva L eCGock of
1A ssineffectinmediately befares.chcite. . ..

DUSC81E3 Byaatrsst a'sirdeenploerplar is cefiredss‘ary cefiredierefitplan. .. vwWhidh
isrotamultienploerplay’ 2USC8§130(5)(15.

2 A epresly pemitsanultienploerplantobecorearotter type dfplanucer
cartaneaady ramondranstancs nrechnwhidnare rasedbyyarirouiry Thesare
disa sedbdowv



‘roaredit... forssnicewith any employer.” 22USC §1341AaXY0), ) (emphesis
accked. Similarly, MPPAAsets te cate of a termimnationcaLeedbyenployer
witdranal at ttreearlierof ttecatethe last employer withdrans ortte
“firstdayofte firstplanyear forvhidhno employer contributions
were required uxkrteplan’ 2USC §1341Ab)2 (enphesisaddced).

Trewithdranal ligbility rules of MPAA likewnise caontenplate thet
contarnuetionof nulienploer planstatiLs daes Not requiire partidpatianby nore
thanaeenploger. Secaon420(0), foreanple ceesesto gply inplanyears after the
year-‘inwhichsubstarntial ly all enployers’ witdravwframaplan 2USC §1389C). See
alsos=ectian4219 0, ucerwhichanenplojer'switihxaranal liahility paynmertsare to
be recetermired (Without regard tothe 20-year cap of secion429g()(B) if te
enmploerwitixarewinaocertwith‘susstantial ly all enrployers” 29USC § 1339 ()(D.

The provisias of MPPAA chalingwith e resparsibilities of e bcard of
trustessad oter idudanies simlarty contenplate a retenionof nultenploer
statLs Thestatute spedafies that the duties of aplanadministrator conarnce unl
“replanassetsaredistributedinfu l | satisfaction of all
nonforfeitable benefits uxkrdeplan’ 2USC §134IA9QQ (erphesis
accked). PBACs regulaticnontte ponersardduties of aplansoasor follonirnga
messwthdranal of ‘suisstarntal ly all enployers’ furtter speafies et tteplan
seasor shall contanLe toadrinistertte planpursuant totie nultienployerplan
rules 2CFR §404A21L Neither thestatutory or regulatory provisiaswould heve
meaningifte planceased tobe amultienployerplansolely kecaLee asirngleenployer
catinted tohave an dolicationtocatribute

Tre guarantyprovisias of FRISA alsonilitateacpirstadarce inplanstatus
Sectiond(2 gedifies tat tresirgle-enployer g araity rulesgply toa
sirgle-enploerplan‘whichtenmirates” By contrast, uncersectiond02A PBECs
garaty of kerefitsuckeranultaenployer plangyplies toanmulaarployerplan
‘\Whidhis insolvenit’ (regardiess of whetter it is termireted). Thus foraplanto
trarsformfrananultenploerplanintoasirngle-enployer planvwould not anly
fuchmentally alter e ratureard timing of PBACs guaranty withrespect totte
plan itwould alsofrustrate Cagresss Clearly epressed intentuaonthaet te
inurable everts ke different for e twotypessof plars 2USC §136L Furtiemorg,
becasz anultienployer planrerairs againgafter rittermrates aposttermiretion
cbvolutdonbya nmultienployer planintoasngleenploearplanaeats tte



arnaralaus passibility of aplantermirneting twice, firstasanulenploerplanard
thenasasirgle-enplojerplan’

This uckeratextal aahsis itisplantaetERSAdoss notallova
multenplojer plantodevolhe intobasirngle-enployer plan Thiscaduwsionis
buttressedby marked differercss inthe designard cperationof e tnoregines A
multenployer planterminates by coourrernce of are of treevents geeafiedinERISA
§ A41IA@@), wheress asirgle-arployer plancananly termirate inacocorclnoewith
sscuasd4 ad4022. The cate of plantermiratonforasirgleenployerplanis
cetermred differentdy franthat of anultienployer-plan(carpare sectian4048b))
withsectiandAD), andjustas aplancarmot termirate thice itcarnrnothenve tho
tErminationcates Whena nmultienployerplanterminates it gererally doess not
e toexdst but rather caontirnues tocollect caontributiors (andwitixcranal
liah i) untal teplanissufficientt Byaonitrast, whrenasirgle-enployerplan
termiratss itsoongoes aut of existence and theenployer doligationtocaontribute
Qeeses

The cotrastbetwnweentte nultienployerardsirgle-enployer prograns does
notstpthere Theirnsurableevenit foranultienployer planis cashyflonvirsolvercy,
iNnnhichevent the plannust seek firendal assistanoce franPBGEC 290USC § 132AQ)(2),
131, 14291), 1431, 1441(d). Threirsurable evcentforasrgle-enployer planistermirnation
of te planata tinevwhrente plaris assets are insufficient topay kerefitsat the
guararteedleel. See 2USC §132@), 1341(by4), 132A(D)(B)(iii), 1361, PBGC o Lt 9-1 Jan
14, 1991). Wrenanenploerwitihdrans frananuxcerfuncednultenploerplan it
cererally onesswitixcranal liability, a conceptuknonntottesirgleenploer
regne* Pramiurs tog are calculated differeridy formnultienployer ad
sirgle-enployerplas ardare allocated tosgparate fuds whichmay be uisedonly
forthe resoective guaranty programucernwhichtre premurswerepaid 20USC &
1306(a) (e), (P, 1306(@) 1361 Arally, te natre axdanount of PBACs guararntyisalso
markedly differert as betweentte tnotypes af plars

3 SaiaA ' sstamet thatitis tte'edushe neers o termiratirga
srgeaploarplanalsostradly nplies thataplans becttoitsprosaashes rnotyetbsen
temirated

4 SsctiaAB oFfERSAdEribsasoranraetaralagas famdf lidalityinte
srgeamploeraatedt See general ly DUSCS1HB3H.
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Itisalsosigiificant that Title IV oF ERISA geaks directly tooter pcssible
chaoes inplanstats Canversianofacovered plantoanindividual acocauntplan
aasttutssatermiretionadtus subjects aplantoare or e ot er termiration
regne cependinganwhetier treplanisasirgle enployer plan see 2USC §1341(e),
ornmultenplogerplan see 2USC §134IA Titde IValsoaddresses mergers betwneen
multenploerplasardsirngleenploerplas 2USC$§1412 Trtdde Varigrally
permitted certainplars thettwouldbeaore mulienployer-plars uncer MPPAAS new
ceEhnrttionirnmevocably toelect sirgle-enployer plantreatnent, solagas ttey did
sowithinare year after MPPAAserectirernit 20USC §1453 Theseprovisiars cescribke
seaficaraunstancs uterwhichaoowered nulienployer-plan cauldbecone
anotier type of plan That Cogress atternced tonmultienploer plarsdagirng
statLs iIncertan linmtedsituetias stragly inplies thaetanultienployerplan
carotanply cevohe intobasirgle-amployer planinoctder sittetias aswrentde
ruber ofenployersis reduced tofener tfreantwa Astie Seratte Camititee onlabor
arnd HumanResouraes noted MPPAA “clarifies et multienployer stats contnLes
after termretionevenif, forirstance, te termiretionisaresult ofall enplojers
withdraningframtieplan” Serate Caomm anlaborandHumanResaurass Bth
Caoyg The Multiemployer Pension Plan Amendments Act
of 1980: Summary and Analysis of Consideration 11(Gam

Prirnt 1980,

Farte faregaing ressas We cacluck thettanultienploerplandoes not
cbvolhe intoasingleenployerplanasa result of areductontolessttantwotde
ruber ofenployers reguired to cantribute pursuant toacallective bargaining
agreenertt | hgpethisishelpful.

\ery trulyyours
/s/

JamesJ. Keighitley
Gereral Coursel
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