IN THE UNITED STATES BANKRUPTCY COURT FOR
THE EASTERN DISTRICT OF NEW YORK

Inre: Chapter 11

L.1.S. CUSTOM DESIGNS, INC. Case No. 15-70662 (LAS)

)
)
)
)
)
Debtor. )
RESPONSE OF THE PENSION BENEFIT GUARANTY CORPORATION TO
DEBTOR’S MOTION FOR AN ORDER DETERMINING THAT CERTAIN

REQUIREMENTS FOR THE DISTRESS TERMINATION OF THE DEFINED
BENEFIT PLAN ARE SATISFIED

PRELIMINARY STATEMENT

The Pension Benefit Guaranty Corporation (“PBGC?”), the federal agency charged with
administering the pension plan termination provisions of Title IV of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”), 29 U.S.C. §8 1301-1461 (2012 & Supp. |
2013), responds to the Debtor’s Motion? asking this Court to determine that L.1.S. Custom
Designs, Inc. satisfies the requirements for a “distress termination” of the Long Island Stove, Inc.
Defined Benefit Pension Plan and Trust (the “Pension Plan”) under the “reorganization in
bankruptcy” test set forth in 29 U.S.C. 8 1341(c)(2)(B)(ii)(1V).

PBGC, a party in interest and creditor in this proceeding, files this Response to advise the
Court of the agency’s views on the proper legal standards for determining whether the Debtor
satisfies the “reorganization in bankruptcy” distress test for the Pension Plan, and to urge the
Court to carefully review the evidence the Debtor presents in support of their Motion. As the
agency charged with administering the distress termination provisions of Title IV of ERISA,

PBGC believes its views on the correct interpretation of the statute are entitled to considerable

! Debtor’s Motion for an Order Determining that Certain Requirements for the Distress
Termination of the Defined Benefit Plan are Satisfied, June 26, 2015 ECF No. 78.



weight and will help the Court’s consideration of this critically important issue. Courts
consistently accord deference to agency interpretations that do not involve regulations. In Beck
v. Pace Int’l Union, the Supreme Court, addressing a PBGC statutory interpretation that was not
contained in regulation, held:

We have traditionally deferred to the PBGC when interpreting ERISA, for “to attempt to

answer these questions without the views of the agencies responsible for enforcing

ERISA, would be to embar[k] upon a voyage without a compass.” Mead Corp. v. Tilley,

409 U.S. 714, 722, 722-26 (1986) (internal quotation marks omitted); see also Pension

Ben. Guar. Corp. v. LTV Corp., 496 U.S. 633, 648, 651 (1990).

Beck v. PACE Intl. Union, 551 U.S. 96, 104 (2007).

Under ERISA, a bankruptcy court’s role in the distress termination process under the
“reorganization in bankruptcy” test is limited to determining whether a debtor “will be unable to
pay all its debts pursuant to a plan of reorganization and will be unable to continue in business
outside the Chapter 11 reorganization process” unless a pension plan is termination. 29 U.S.C. 8§
1341(c)(2)(B)(ii)(1V); 29 C.F.R. 8 4041.41(c)(2)(iv) (2004); In re Philip Servs. Corp., 310 B.R.
802, 807 (Bankr. W.D. Mo. 2002); In re Wire Rope Corp. of Am., Inc., 287 B.R. 771, 777
(Bankr. W.D. Mo. 2002). This is a rigorous test that requires a debtor to prove that termination
is necessary to avoid a liquidation of its business. Inre US Airways Group, Inc., 296 B.R. 734,
843 (Bankr. E.D. Va. 2003). In Delta Air Lines, Inc., the court found that the debtors met the
reorganization in bankruptcy test because:

[B]ut for the termination of the plan, the debtors would be unable to obtain exit financing

that would allow them to emerge from bankruptcy, submit a feasible plan of

reorganization that would satisfy the standards of section 1129 of the Bankruptcy Code,
pay all of their debts pursuant to a plan of reorganization, and continue in business

outside the Chapter 11 reorganization process.

In re Delta Air Lines, Inc., 2006 WL 2564116 (Bankr. S.D. N.Y. 2006).



Thus, an employer must demonstrate that it is has pursued and exhausted all realistic
measures short of termination that would make funding and maintaining the pension plan
affordable, such as obtaining minimum funding waivers or freezing future accruals of benefits
under the pension plan, cutting non-pension expenditures such as payroll, capital acquisitions
and overhead so that more cash flow will be available to satisfy pension funding requirements, or
finding an investor or lender who will finance the employer while it continues to fund and
maintain the pension plan. The rigorous nature of the distress test makes it especially important
that this Motion be decided on a fully developed record.

THE PBGC AND THE PENSION PLAN

PBGC is a wholly-owned United States government corporation that administers the
defined benefit pension plan termination insurance program established under Title IV of
ERISA. When an unfunded plan is terminated, PBGC generally becomes trustee of the plan and,
subject to certain statutory limitations, pays the plan’s unfunded benefits from PBGC’s insurance
funds. See 29 U.S.C. § 1322.

The Pension Plan is a tax-qualified, defined benefit pension plan that is covered by Title
IV of ERISA. The Pension Plan provides pension benefits to approximately 28 active
participants, 10 terminated vested participants, and their beneficiaries. L.I1.S. Custom Designs,
Inc. is liable for the Pension Plan’s unfunded benefit liabilities, for any unpaid minimum funding
contributions, and unpaid premiums. See 29 U.S.C. §§ 1301(a)(18), 1307(e), 1362; 26 U.S.C. 8§
412(c)(11). PBGC currently estimates that the Pension Plan’s unfunded benefit liability is
approximately $ 1,950,940.00. PBGC has, therefore, filed claims in this amount in addition to
claims associated with minimum funding contributions ($1,270,870), and unpaid premiums

($142,500).



On or about April 29, 2015, the ERISA Administrator of the Pension Plan filed an
application for a distress termination pursuant to 29 U.S.C. 8 1341(c)(2)(B)(iii)(1). On June 26,
2015, the Debtor filed the current Motion with the Court asking it to determine that it satisfies
the "reorganization in bankruptcy” distress test, 29 U.S.C. § 1341(c)(2)(B)(i))(1V).

THE DISTRESS TERMINATION TESTS UNDER ERISA

Title IV of ERISA provides the exclusive means for terminating a defined benefit
pension plan. See 29 U.S.C. § 1341(a)(1); Hughes Aircraft Co. v. Jacobsen, 525 U.S. 432, 446
(1999). To proceed with a distress termination, L.1.S. Custom Designs, Inc., as the sponsor of
the Pension Plan must satisfy one of the four statutory distress termination tests under 29 U.S.C.
81341(c)(2)(B). These tests are: (a) liquidation in bankruptcy; (b) reorganization in bankruptcy;
(c) inability to pay debts when due; and (d) unreasonably burdensome pension costs. Id.

Under the distress termination provisions, a pension plan may terminate only if: (1) the
plan administrator provides affected parties, including PBGC and plan participants, at least 60-
day advance written notice of its intent to voluntarily terminate the pension plan, as required
under 29 U.S.C. 8§ 1341(a)(2); (2) the plan administrator provides the PBGC with the information
set forth in 29 U.S.C. § 1341(c)(2)(A); and (3) PBGC makes certain determinations based upon
the required disclosures.? 29 U.S.C. 88 1341(c)(1)(A), (B).

Congress carefully considered how these ERISA provisions should operate in a Chapter
11 bankruptcy proceeding. Congress intended the “reorganization in bankruptcy” distress test to

be a test of last resort that would apply only in those cases of severe business hardship. As one

2 PBGC reviews the notice of intent to terminate to determine whether it complies with ERISA’s
requirements. PBGC must notify the plan administrator of its determination in this regard. 29
U.S.C. 88 4041.44(a) and (b). PBGC must also make a determination regarding the plan’s
sufficiency for guaranteed benefits or benefit liabilities. 29 U.S.C. 8 1341(c)(3)(A); 29 C.F.R. 8
4041.47.



court has observed, the purpose of the statute is to “limit to cases of severe business hardship the
ability of plan sponsors to terminate their pension plans and thereby shift liability for guaranteed
benefits onto other insurance premium payers in the PBGC programs.” US Airways, 296 B.R. at
743, quoting Wire Rope, 287 B.R. at 777.3 Thus, in a distress termination, “[t]he appropriate
standard of review . . . pursuant to [29 U.S.C.] Section 1341(c)(2)(B)(ii), is whether but for the
termination of the pension plan, the [D]ebtor will not be able to pay its debts when due and will
not be able to continue in business.” In re Resol Mfg. Co., 110 B.R. 858, 862 (Bankr. N.D. Ill.
1990); see also Wire Rope, 287 B.R. at 777.

Congress first enacted the distress termination provisions as part of the Single-Employer
Pension Plan Amendments Act of 1986 (“SEPPAA”), Pub. L. No. 99-272, 100 Stat. 237 (1986).
SEPPAA did not set an explicit standard under the “reorganization in bankruptcy” test; it merely
required the bankruptcy court to “approve[] the termination.” Pub. L. 99-272, § 11009, 100 Stat.
237, 249-250. Congress adopted an explicit standard in 1987 when it enacted the Pension
Protection Act (“PPA”), Pub. L. 100-203, 101 Stat. 1330-333. The PPA amendments
specifically required a debtor in a Chapter 11 to show that it “will be unable to pay all of its debts
pursuant to a plan of reorganization and will be unable to continue its business outside the
Chapter 11 reorganization.” Pub. L. 100-203, 101 Stat. 1330-33. As explained by Rep. Schultz,
a PPA conferee:

The conference agreement narrowed the ability of a pension plan sponsor to transfer his

pension plan obligations to the PBGC by the mere filing of a bankruptcy petition under

Chapter 11. Under the conference agreement a bankruptcy court judge will not allow a
distress termination of a pension plan unless he determines that the company is unable to

3 The legislative history shows that “[t]he basic policy of the legislation is to limit the ability of
plan sponsors to shift liability for guaranteed benefits onto other PBGC premium payers and to
avoid responsibility for the payment of certain nonguaranteed benefits, to cases of severe
business hardship.” H.R. Rep. No. 300, 99th Cong., 1st Sess. 278, 279 (1985), reprinted in 1986
U.S.C.C.A.N. 929-30.



pay its debts pursuant to a plan of reorganization and continue in business outside of
Chapter 11.

Furthermore, a pension plan termination would be allowed only if it otherwise would
force the sponsor into liquidation; and where, for example, the court had found that the
sponsor had made meaningful sacrifices, such as in its pay package agreements.

133 Cong. Rec. H11970, Dec. 21, 1987 (emphasis added).

“The reference in the statute to “a” plan of reorganization does not permit a distress
termination simply because a particular plan requires it; rather the test is whether the debtor can
obtain confirmation of any plan of reorganization without termination of the retirement plan.”
US Airways, 296 B.R. at 743-44; Philip Servs., 310 B.R. at 808, quoting US Airways, 296 B.R. at
743-44; Wire Rope, 287 B.R. at 777; In re Seqell Mfg. Co., 195 B.R. 180, 185 (Bankr. N.D. Ga.
1996).

COMPLETION OF A DISTRESS TERMINATION

The statute gives the bankruptcy court an important and clearly defined role — to
determine whether the Debtor satisfies the “reorganization in bankruptcy” test. However, it is
important to note that the ultimate determination of whether the Pension Plan may be terminated
in a distress termination rests with PBGC. See Wire Rope, 287 B.R. at 777. As one court
explained:

[T]he Court does not find itself faced with the ultimate question of the Debtor’s

entitlement to the termination of its pension plan. Instead the Court simply must perform

one narrow factual determination, the satisfaction of which will compose a single element
in the Debtor’s individual case for reorganizational “distress.” The ultimate sufficiency
of that distress showing, as well as the adequacy of the Debtor’s required disclosures,
then will become a collective matter for the PBGC’s consideration as it makes a final

determination of the Debtor’s right to a distressed termination.

Sewell, 195 B.R. at 185.



CONSIDERATION OF DEBTOR’S DISTRESS MOTION

The Debtor’s Motion asserts that unless the Pension Plan is terminated, “there is no
realistic scenario in which the Debtor will be capable of paying its creditors under any plan of
reorganization and continue its business outside of chapter 11” See Debtor’s Motion § 27. Such
statements, on their own, are insufficient for this Court to determine that the Debtor is entitled to
a distress termination of the Pension Plan.* As one court has observed:

The essence of the Debtor’s argument in the instance case was that the pension plans

must be terminated because the Investor said they must be terminated; ipse dixit.

Accepting that argument would be tantamount to allowing the Investor to make the

decision reserved to the bankruptcy court under ERISA. This Court concludes that in

determining whether a pension plan must be terminated as a distress termination, the
bankruptcy judge should consider the provisions of a proposed Chapter 11 plan (if one
has been proposed at the time of the decisions) [and] that the bankruptcy judge must also
look to existential financial reality and try to judge whether the plan provisions are
necessary or whether they are merely desired by the entities that would benefit from
termination.

In re Philip Servs. Corp., 310 B.R. at 808.

Thus, before this Court may approve the termination of the Pension Plan, this Court must
decide whether the Debtor has provided sufficient evidence to support its statements above. In
doing so, the Court must closely scrutinize the “existential financial reality” of the Debtor’s
financial circumstances, including the Debtor’s financial projections and the projected costs of
maintaining the Pension Plan. It is only if this Court then finds that unless the Pension Plan is
terminated, the Debtor “would be unable to pay all of [its] . . . debts . . . and will be unable to

continue in business outside the Chapter 11 reorganization process,” that the Court should make

the required statutory determination. 29 U.S.C. §1341(c)(2)(B)(ii)(111)

4 The Debtor’s Motion correctly recognizes this requirement. The Debtor points to a variety of
facts and circumstances involving the Pension Plan that support the Debtor’s Motion.
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Here, the Debtor has provided 6-month financial projections reflecting approximately
$60,000 in available cash flow — far less than the projected $113,706 in minimum statutory
contributions due for the Pension Plan, in the same time period. Id. 128. The statutory
contributions that will become due over the next six months for the Pension Plan, if no
termination, would be a required amount in addition to the due and unpaid employer contribution
of $1,270,870 that accrued prepetition. See id. 129.

After reviewing all available financial and operational information, and only if this Court
is satisfied that the Debtor has shown but for the termination of the Plan, the Debtor will not be
able to pay its debts when due and will not be able to continue in business, should this Court

make the factual determination required by ERISA and grant the Debtor’s Motion.
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CONCLUSION
The Debtor must make the factual and legal showings required by ERISA before this
Court may determine that the strict criteria for a distress termination of the Pension Plan under

29 U.S.C. § 1341(c)(2)(B)(ii)(1V) are met.
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